Contestant/respondent asserts that even though the CO
monitoring system was rendered inoperative on August 12, 1983,
the reasonable likelihood of the occurrence of any hazard
was reduced if not eliminated by the installation of cinder
block air stoppings and flaps to prevent the transmission
of any smoke to the working section following the storms
effect on the CO monitoring system the night of August 11,
1983 (Tr. 396) .  Further, contestant/respondent points out
that the CO monitoring system was only inoperative with
regard to the surface audible warning device, and that MSHA
has offered no evidence that this would have enhanced the
particular hazard potential.  Contestant/respondent's
assertions are corroborated by the unrebutted testimony
of safety director Scaggs that the underground CO monitoring
system continued to function independently of the surface
system which had been rendered inoperative by the storm,
and that the two systems do in fact operate separately and
independently of each other (Tr. 431).

Finally, contestant/respondent points to the unrebutted
testimony of Mr. Scaggs indicating that the "S & S" finding
initially made by Inspector Cline with regard to citation
2123864, for the inoperative CO monitoring system, was
subsequently modified by Mr. Cline to delete his "S & S"
finding (Tr. 431-435).

I take particular note of the fact that in its posthearing
initial and reply briefs, MSHA counsel does not mention the
issuance of the aforementioned citation, and the briefs
contain no discussion as to how this citation may have
impacted on the "S & S" findings made by the inspector,
I also take note of the fact that Inspectors Teel and Sloan
were not recalled to rebut the testimony and evidence adduced
by the contestant/respondent with regard to this citation.

After careful consideration of all of the testimony
and evidence, I cannot conclude that MSHA has establish that
the inoperative slippage switch cited in citation no. 2124098,
was a significant and substantial violation, and its arguments
to the contrary ARE REJECTED.

Fact of Violation - Citation No. 2124099

Inspector Teel confirmed that during the past eight
years, he has been to the belt line 12 to 15 times and was
never aware of any belt slippage problems.  He conceded
that prior to his inspection in this case, he had never
previously checked any belts, and he further conceded that
his inspection was prompted by a union complaint.  Aside
from Mr. Teel's testimony concerning the tests in question,
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